Cases, Regulations, and Statutes by Achenbach, Robert P, Jr
Volume 21 | Number 10 Article 2
5-14-2010
Cases, Regulations, and Statutes
Robert P. Achenbach Jr
Iowa State University
Follow this and additional works at: http://lib.dr.iastate.edu/aglawdigest
Part of the Agricultural and Resource Economics Commons, Agricultural Economics Commons,
Agriculture Law Commons, and the Public Economics Commons
This Article is brought to you for free and open access by the Journals at Iowa State University Digital Repository. It has been accepted for inclusion in
Agricultural Law Digest by an authorized editor of Iowa State University Digital Repository. For more information, please contact digirep@iastate.edu.
Recommended Citation
Achenbach, Robert P. Jr (2010) "Cases, Regulations, and Statutes," Agricultural Law Digest: Vol. 21 : No. 10 , Article 2.
Available at: http://lib.dr.iastate.edu/aglawdigest/vol21/iss10/2
Agricultural Law Digest 75
ADDITIONAL INFOrmATION rETurN 
rEPOrTING BEGINNING IN 2012
by Neil E. Harl
 The Patient Protection and Affordable Care Act, Pub. L. No. 
111-148, extended information reporting beginning in 2012. 
Section 9006 of Public Law 111-148 entitled, “Expansion 
of Information Reporting Requirements” amends I.R.C. § 
6041(a)	and	adds	I.R.C.	§§	6041(h)	and	6041(i),	all	effective	
for	payments	made	after	December	31,	2011.	Section	9006(a)	
extends the reporting requirements to all corporations except 
for	corporations	exempt	from	tax	under	I.R.C.	§	501(a)	which	
includes	 corporations	 organized	 and	qualified	under	 I.R.C.	 §	
501(c)	and	I.R.C.	§	501(d).	The	same	subsection	adds	subsection	
(h)	to	I.R.C.	§	6041	to	make	it	clear	that	despite	the	regulations	
issued previously, the term “person” in Section 6041 includes 
all	 corporations	not	 exempt	under	 I.R.C.	§	501(c)	 and	 I.R.C.	
§	 501(d).	This	 broadens	 the	 information	 reporting	 to	 include	
more	 corporations	 than	 previously.	 Section	 9006(b)	 amends	
I.R.C.	§	6041(a)	for	all	taxpayers,	corporate	and	non-corporate,	
in	three	ways	—	(1)	Subsection	9006(b)(1)	inserts	“amounts	in	
consideration	for	property”	after	“wages”	in	I.R.C.	§	6041(a),	(2)	
inserts	“gross	proceeds,”	after	“emoluments,	or	other”	and	(3)	
inserts “gross proceeds,” after “setting forth the amount of such” 
so that it reads— “All persons engaged in a trade or business, and 
making payment in the course of such trade or business to another 
person, of rent, salaries, wages, amounts in consideration for 
property, premiums, annuities, compensations, remunerations, 
emoluments, or other gross proceeds,	 fixed	 or	 determinable	
gains,	profits,	and	income	.	.	.	of	$600	or	more	in	any	taxable	
year . . .  shall render a true and accurate return. . . setting forth 
the amount of such gross proceeds,	gains,	profits,	and	income	
and the name and address of the recipient of such payment.” 
[Amendment italicized] The effect is to extend information 
reporting, usually on Form 1099, to amounts in consideration for 
property and  gross proceeds above $600. Remember that this is 
limited		by	the	Section	6041(a)	passage	that	limits	information	
reporting overall to “. . . persons engaged in a trade or business 
and making payment in the course of such trade or business to 
another person. . . .”  
CASES, REGULATIONS AND STATUTES
by Robert P. Achenbach, Jr
 BANkruPTCy
GENErAL
 DISCHArGE. The debtor obtained a student loan for the 
debtor’s grandchild to attend a technical school.  The debtor, 
who was retired but receiving pension distributions in excess of 
expenses, sought discharge of the student loan under the hardship 
provision	of	Section	528(a)(8).		The	court	applied	three	factors	to	
reject	the	relief	sought:	(1)	the	debtor	was	able	to	maintain	more	
than	a	minimal	standard	of	living	for	the	debtor	and	spouse;	(2)	
although the debtor had been diagnosed with prostate cancer, the 
cancer was in remission and did not affect the debtor’s ability to 
pay	the	debt;	and	(3)	the	debtor	had	made	only	minimal	effort	to	
pay	back	the	loan	even	when	the	debtor	had	sufficient	income.	In 
re Wills, 2010-1 u.S. Tax Cas. (CCH) ¶ 50,377 (Bankr. S.D. 
Ind. 2010).
 The debtor raised corn, soybeans and cattle and obtained a loan 
from a cooperative to be used to grow crops. The cooperative 
took a security interest in the crops to be grown and perfected the 
interest. The debtor used some of the crops as feed for the cattle 
without prior permission from the cooperative.  After the debtor 
filed	for	Chapter	12,	the	cooperative	discovered	that	the	financial	
statements	submitted	by	the	debtor	were	 inaccurate	and	filed	a	
motion to have the unpaid loan declared nondischargeable under 
Section	523(a)(2)(B)	for	intentionally	submitting	materially	false	
documents	in	obtaining	the	loan	and	under	Section	523(a)(2)(A)	
for failing to inform the cooperative that the corn would be fed to 
the cattle. The court noted that the debtor admitted in testimony 
that	the	financial	statements	contained	only	estimates	of	debts	and	
income and that the debtor made no attempt to obtain accurate 
amounts from creditors. In addition, the debtor admitted feeding 
the	corn	to	the	cattle	without	prior	notification	of	the	cooperative.	
The court held that the unpaid loan claim was nondischargeable 
under	Sections	523(a)(2)(A)	and	(B).		In the matter of Schnuelle, 
2010 Bankr. LEXIS 936 (Bankr. D. Neb. 2010).
CHAPTEr 12
 ELIGIBILITy. The debtor was incarcerated at the time of 
the	filing	of	a	Chapter	12	petition	and	during	 the	proceedings.	
The debtor had owned a farm which was ordered sold as part of 
a divorce proceeding. The debtor listed the farm as an asset and 
listed as creditors, individuals and companies which received a 
portion of the proceeds of the sale. The court dismissed the case 
and held that the debtor was not eligible for Chapter 12 because 
the debtor did not own or operate a farm or receive income from 
farming. The debtor argued that the debtor would include a 
challenge to the divorce proceedings as part of the bankruptcy case 
and that, if the challenge was successful, the debtor would own 
the farm. The court held that, even if the challenge was allowed, 
the debtor’s incarceration would prevent the debtor from farming. 
In re Buchanan, 2010 u.S. Dist. LEXIS 28878 D. Del. 2010).
 DISmISSAL. The debtor filed for Chapter 12 and filed 
schedules and a proposed plan. The debtor, however, made no 
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attempt	to	have	the	plan	confirmed	but	filed	several	documents,	
designated as “dockets,” which attempted to remove the trustee, 
substitute another person as the trustee, and remove several 
claims as not debts owed by the debtor. In addition, the debtor 
sent several counterfeit money orders to the Chapter 12 trustee 
with instructions to use the money orders to pay claims made in 
the case.  The court dismissed the case and converted it to Chapter 
7,	under	Section	1208(d),	because	the	actions	of	the	debtor	were	
an attempt to defraud the creditors.  In re Bange, 2010 Bankr. 
LEXIS 1225 (Bankr. kan. 2010).
 SALE OF CHAPTEr 12 ESTATE PrOPErTy. The 
Chapter 12 debtor sold inventory calves and breeding cows 
and bulls under the provisions of the plan. After the sale was 
completed, the debtor treated the post-petition tax as an unsecured 
debt	pursuant	to	Section	1222(a)(2)(A)	for	the	sale	of	both	the	
breeding livestock and the calf inventory. The debtor used the 
marginal tax allocation method described in In re Knudsen, 389 
B.R. 643 (N.D. Iowa 2008), aff’d, 581 F.3d 696 (8th Cir. 2009), 
to determine the tax liability. The IRS argued that the calves in 
inventory were not used in the farming operation but were merely 
a product of the farm, based on treatment of inventory under 
I.R.C.	§	1231(b).	The	court	rejected	this	argument,	noting	that	
Section	1222(a)(2)(A)	makes	no	distinction	for	capital	or	non-
capital assets; therefore, the tax liability which arose from the 
sale	of	the	calf	inventory	was	eligible	for	Section	1222(a)(2)(A)	
treatment. In addition, the court approved the use of the marginal 
tax allocation described in In re Knudsen. The appelate court 
affirmed.	In re Ficken, 2009 Bankr. LEXIS 3008 (Bankr. D. 
Colo. 2009), aff’d, BAP No. CO-09-042 (Bankr. 10th Cir. 
(BAP) 2010).
FEDErAL TAXATION
 DISCHArGE. The debtors, husband and wife, invested in 
two offshore tax shelters and claimed loss deductions from those 
investments which were used to offset investment income. The 
losses were disallowed, resulting in substantial tax assessments 
just at a time when the debtors’ other income was lost. The 
debtors	filed	for	Chapter	11	and	sought	a	discharge	of	the	taxes	
still owed at the time. The court refused to except the taxes from 
discharge on the basis of fraudulent returns because the debtors 
received professional investment advice which was extremely 
complicated. However, the court found that the debtors continued 
to maintain a lavish lifestyle even after learning that they owed 
the assessed taxes; therefore, the court held that the taxes were 
non-dischargeable for attempt to evade payment of the taxes. 
The court also held that the taxes were dischargeable as to the 
wife because the court found that she did not participate in the 
investments and had limited understanding of the complicated 
investments,	the	husband’s	financial	condition	or	the	husband’s	
intent to not pay the taxes. In re Hawkins, 2010-1 u.S. Tax Cas. 
(CCH) ¶ 50,365 (Bankr. N.D. Calif. 2010).
 OFFSET.		The	debtor	filed	for	Chapter	13	in	January	2005	
and	the	IRS	filed	a	claim	for	unpaid	taxes	for	1999	through	2004.	
The debtor’s plan claimed an exemption for tax refunds for 2002 
through 2004 and the IRS did not object to the plan which was 
confirmed.	The	debtor	filed	the	tax	returns	for	1999	to	2004	in	July	
of	2005	which	identified	the	claims	for	refunds.	The	IRS	sought	
relief from the automatic stay to offset the 1999 to 2001 taxes 
against the 2002, 2003 and 2004 refunds.  The court held that 
the IRS had a valid right of setoff of pre-petition taxes against 
pre-petition tax refunds. The court also held that the failure of 
the IRS to object to the refund exemptions in the plan did not 
affect the right of setoff because any refund was only contingent, 
since	the	debtor	had	not	yet	filed	tax	returns	to	make	the	refund	
claims. Because the setoff eliminated any right to a refund, no 
exemption was allowed.  In re Gould, 2009-1 u.S. Tax Cas. 
(CCH) 50,253 (Bankr. 9th Cir. 2009), aff’d, 2010-1 u.S. Tax 
Cas. (CCH) ¶ 50,378 (9th Cir. 2010).
 FEDErAL FArm
PrOGrAmS
 No items.
 FEDErAL ESTATE
AND GIFT TAXATION
 SPECIAL uSE VALuATION. The decedent’s estate hired 
an	attorney	to	file	the	estate	tax	return	but	the	attorney	failed	
to make the special use valuation election on the return. Within 
one	 year	 after	 the	filing	 of	 the	 return,	 the	 estate’s	 personal	
representative	 sought	 to	file	 a	 supplemental	 return	with	 the	
election.	The	IRS	granted	the	estate	an	extension	of	time	to	file	
the election.  Ltr. rul. 201016003, Oct. 26, 2009; Ltr. rul. 
201016006, Oct. 27, 2009. 
 FEDErAL INCOmE 
TAXATION
 ACCOuNTING mETHOD. The	taxpayer	had	timely	filed	
its federal income tax return for the tax year, along with an 
original	Form	3115	filed	under	section	21.11	of	the	Appendix	
of Rev. Proc. 2008-52, 2008-2 C.B. 587,	as	amplified,	clarified,	
and	modified	by	Rev. Proc. 2009-39, 2009-2 C.B. 371, to change 
its method of accounting for valuing inventories. The taxpayer 
discovered	that	it	inadvertently	failed	to	file	a	duplicate	of	the	
Form	3115	with	the	IRS	national	office	as	required	by	section	
6.02(3)(a)	of	Rev. Proc. 2008-52. The IRS granted the taxpayer 
an	extension	of	time	to	file	the	duplicate	Form	3115.	Ltr. rul. 
201016049, Feb. 4, 2010.
 COrPOrATIONS
 NET OPERATING LOSSES. The taxpayer was originally 
a closely-held C corporation and had portfolio income. The 
corporation had a change of ownership and ceased to be a 
closely-held C corporation for purposes of I.R.C. § 469. Under 
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I.R.C.	§	469(e)(1),	portfolio	income	is	not	passive	activity	gross	
income and cannot be used to offset passive activity losses. After 
the conversion, the corporation had net operating losses. The 
IRS ruled that the taxpayer could carry back post-conversion 
net operating losses to pre-conversion tax years.  Ltr. rul. 
201017007, Jan. 21, 2010.
 COurT AWArDS AND SETTLEmENTS. A decedent’s 
estate	filed	 a	wrongful	 death	 action	 against	 a	 company	 and	
received judgment. However, the state legislature passed an 
act to provide compensation for claims for wrongful death 
and physical injury against the company. The legislation 
voided	all	court	judgments	and	precluded	victims	from	filing	
personal claims against the company. The estate received 
compensation from the state under the legislation. The IRS ruled 
that the compensation received under the legislation would be 
excludible	from	estate	income	under	I.R.C.	§	104(a)(2).		Ltr. 
rul. 201017027, Jan. 22, 2010.
 DISABLED ACCESS CrEDIT. The taxpayer entered 
into	a	contract	 to	purchase	pay	phones	which	were	modified	
to provide easier access by disabled persons. The agreement 
provided for guaranteed minimum payments to the taxpayer 
but provided that the phone company had responsibility for 
locating, installing, monitoring and maintaining the phones. 
The agreement allowed the taxpayer to sell the phones back to 
the	company	after	five	years	at	the	same	price,	or	earlier	less	a	
10 percent restocking fee. The taxpayer claimed depreciation 
deductions for the phones and claimed a tax credit, under I.R.C. 
§ 44, the disabled access credit. The court held that the taxpayer 
did	not	have	sufficient	ownership	interest	in	the	phones	to	take	
a depreciation deduction. The court noted that the taxpayer had 
no responsibility for maintenance and no risk of loss of value 
because of the buy-back provision. The court also held that the 
disabled access credit could not be claimed by the taxpayer 
for the same reason as the denial of depreciation deductions. 
The	appellate	court	 affirmed	 in	a	decision	designated	as	not	
for publication.  Snyder v. Comm’r, T.C. memo. 2009-97, 
aff’d, 2010-1 u.S. Tax Cas. (CCH) ¶ 50,382 (8th Cir. 2010); 
Loveland v. Comm’r, T.C. memo. 2009-98, aff’d, 2010-1 
u.S. Tax Cas. (CCH) ¶ 50,383 (8th Cir. 2010); Doherty v. 
Comm’r, T.C. memo. 2009-99, aff’d, 2010-1 u.S. Tax Cas. 
(CCH) ¶ 50,384 (8th Cir. 2010).
 DISASTEr LOSSES.  On April 16, 2010, the President 
determined that certain areas in Pennsylvania are eligible for 
assistance from the government under the Disaster Relief and 
Emergency	Assistance	Act	(42	U.S.C.	§	5121) as a result of a 
severe winter storms and snowstorms, which began on February 
5, 2010. FEmA-1898-Dr. On April 16, 2010, the President 
determined that certain areas in New York are eligible for 
assistance from the government under the Act as a result of 
severe	storms	and	flooding	which	began	on	March	13,	2010. 
FEmA-1899-Dr. On April 19, 2010, the President determined 
that certain areas in Minnesota are eligible for assistance from 
the government under the Act as	 a	 result	 of	flooding	which	
began on March 1, 2010. FEmA-1900-Dr. On April 21, 2010, 
the President determined that certain areas in North Dakota 
are eligible for assistance from the government under the Act as 
a result of a severe winter storm which began on April 1, 2010. 
FEmA-1901-Dr.  On April 21, 2010, the President determined 
that certain areas in Nebraska are eligible for assistance from the 
government under the Act as	a	result	of	severe	storms	and	flooding	
which began on March 6, 2010. FEmA-1902-Dr.  On April 23, 
2010, the President determined that certain areas in West Virginia 
are eligible for assistance from the government under the Act as a 
result of severe winter storms which began on February 5, 2010. 
FEmA-1903-Dr.  On April 29, 2010, the President determined 
that certain areas in Mississippi are eligible for assistance from the 
government under the Act as	a	result	of	severe	storms	and	flooding	
which began on April 23, 2010. FEmA-1906-Dr.  Accordingly, 
taxpayers in the areas may deduct the losses on their 2009 federal 
income	tax	returns.	See	I.R.C.	§	165(i).	
 DISCHArGE OF INDEBTEDNESS. A nonprofit state 
association provided loans to primary care physicians and medical 
students which can be used to pay off existing education loans 
in exchange for a commitment to work at a state community 
health	center	for	at	least	two	years.	If	the	debtor	fulfills	the	work	
obligation, the new loan is forgiven by the association. If the 
debtor fails to complete the full term of the work obligation, the 
loan	must	be	repaid.	The	IRS	ruled	that,	under	I.R.C.	§	108(f)(1),	
the discharge of the new loan did not cause the debtor to recognize 
taxable discharge of indebtedness income. Ltr. rul. 201016043, 
Jan. 7, 2010.
 DIVOrCE. While the taxpayer was married, the spouse 
received restricted stock as compensation from an employer. The 
taxpayer’s divorce decree required the spouse to transfer some 
of the restricted stock to the taxpayer, including any dividends 
allocated to the stock, as part of the property settlement. The 
taxpayer was required to pay any costs attributable to the transfer 
of the stock.  The IRS ruled that the transfer did not cause any 
recognition of gain or loss under I.R.C. § 1041 because the transfer 
was made incident to a divorce.  In addition, all dividends or other 
income resulting from the vesting of the stock transferred to the 
taxpayer would be taxable to the taxpayer.  Ltr. rul. 201016031, 
Jan. 15, 2010.
 EmPLOyEE BENEFITS. The IRS has announced that, as 
a result of changes made by the recently enacted health reform 
legislation, health coverage provided for an employee’s children 
under 27 years of age is now generally tax-free to the employee, 
effective March 30, 2010. The IRS stated that these changes 
immediately allow employers with cafeteria plans –– plans that 
allow	employees	to	choose	from	a	menu	of	tax-free	benefit	options	
and	 cash	 or	 taxable	 benefits	 ––	 to	 permit	 employees	 to	 begin	
making	pre-tax	contributions	 to	pay	 for	 this	 expanded	benefit.	
IRS Notice 2010-38, I.R.B. 2010-19 explains these changes and 
provides further guidance to employers, employees, health insurers 
and other interested taxpayers. Ir-2010-053.
 The IRS has published the state average premium rates for the 
small group market for purposes of calculating the I.R.C. § 45R 
tax credit for small employers.  Section 45R was added to the 
Code by Section 1421 of the Patient Protection and Affordable 
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Care Act. rev. rul. 2010-13, I.r.B. 2010-13.
 ETHANOL PrODuCTION CrEDIT. The taxpayer owned 
and operated a corn-based ethanol plant which used a dry mill 
process to produce ethanol.  In a Chief Counsel Advice letter, 
the IRS ruled that the taxpayer was eligible for the 50 percent 
deduction for the cost of the plant under I.R.C. § 179C. CCA 
201016054, Dec. 9, 2009.
 HOBBy LOSSES. The taxpayer, otherwise employed as an 
accountant and clerk until retirement, operated a thoroughbred 
horse racing and breeding activity for over 20 years which 
never	generated	a	profit.	The	court	held	that	the	activity	was	not	
operated	with	the	intent	to	make	a	profit	because	(1)	the	activity	
was not operated in a business-like manner in that the taxpayer 
did not maintain a separate bank account and adequate records 
sufficient	 to	 determine	 the	 profitability	 of	 any	 activites	with	
racing	or	breeding	horse;	(2)	 the	taxpayer	failed	to	make	any	
changes	 to	 the	activity	designed	 to	 increase	profits	or	 reduce	
losses;	 (3)	 the	 taxpayer	 failed	 to	obtain	personal	 expertise	or	
the	advice	of	experts	in	making	a	profit	from	the	activity;	(4)	
the taxpayer had no expectation of appreciation from the horses, 
given	that	no	horse	sold	for	more	than	$750;	(5)	the	taxpayer	
had	no	experience	in	successful	operation	of	a	business;	(6)	the	
operation	incurred	losses	for	over	20	years;	and	(7)	the	losses	
offset substantial income from other sources.  Chandler v. 
Comm’r, T.C. memo. 2010-92.
 INNOCENT SPOuSE. The taxpayer claimed a dependency 
deduction for a child who did not live with the taxpayer but 
lived with the former spouse. The taxpayer did not attach a Form 
8332, Release of Claim to Exemption for Child of Divorced or 
Separated Parents, or its equivalent to the tax return but presented 
the form to the court. However, the IRS also presented a From 
8332 signed by the custodian spouse but purporting only to 
waive the right to the dependency deduction for future tax years. 
The court held that the dependency deduction was properly 
disallowed to the taxpayer for failure to attach a valid Form 
8332. Brown v. Comm’r, T.C. Summary Op. 2010-56.
 The taxpayer and decedent spouse had been assessed for 
several years of unpaid taxes and had initiated administrative 
appeals just before the decedent died.  The decedent’s estate paid 
all of the assessed taxes but the taxpayer sought innocent spouse 
relief in the continuing appeal of the original assessments.  The 
court denied innocent spouse relief because the taxpayer would 
not be entitled to any refund since the taxpayer did not pay any 
of the taxes. The taxpayer argued that, as executor of the estate, 
the taxpayer should be treated as having made the tax payment, 
but the court rejected this argument, noting that the tax liability 
belonged to the estate.  kaufman v. Comm’r, T.C. memo. 
2010-89.
 INSTALLmENT rEPOrTING. The taxpayer sold non-
residential real estate to an unrelated party for cash and a 
promissory note. The taxpayer hired a tax return preparer 
to prepare the taxpayer’s income tax return and, contrary to 
instructions, the preparer included all of the gain from the sale 
in income, effectively electing out of installment reporting. The 
taxpayer	did	not	notice	the	election	and	filed	a	request	to	revoke	
the	election.	The	 IRS	granted	an	extension	of	 time	 to	file	 an	
amended return using the installment method of reporting the 
gain from the sale. Ltr. rul. 201016034, Jan. 8, 2010.
 INVESTmENT INTErEST.	The	 taxpayer	 had	 qualified	
dividends and capital gains in two tax years. The taxpayer hired 
a tax return preparer to prepare the returns for both years. The 
preparer did not inform the taxpayer that an election was available 
under	I.R.C.	§	163	(d)(4)(B)	to	treat	all	or	some	of	the	qualified	
dividends and net capital gains as investment income for purposes 
of computing the allowable investment interest deduction. The 
IRS	granted	the	taxpayer	an	extension	of	time	to	file	amended	
returns with the election.  Ltr. rul. 201016032, Jan. 15, 2010.
 mEDICAL EXPENSES. The U.S. Supreme Court has 
denied certiorari in the following case. The taxpayer fathered 
two children using an in vitro fertilization method. The eggs 
were provided by unrelated women and the fertilized embryo 
was gestated in an unrelated woman. The taxpayer claimed 
medical deductions for the costs of the medical procedures, 
including legal fees for the egg donors and gestation carriers. The 
taxpayer was found to be fertile and under no physical or mental 
condition to prevent normal procreation. The court held that the 
expenses were not deductible medical expenses because they 
were not incurred in the treatment of a medical condition or for 
the purpose of affecting a structure or function of the taxpayer’s 
body. magdalin v. Comm’r, 2010-1 u.S. Tax Cas. (CCH) ¶ 
50,150 (1st Cir. 2009), aff’g, T.C. memo. 2008-293.
 NON-CONVENTIONAL FuEL PrODuCTION CrEDIT. 
The taxpayer created a multi-tiered partnership structure in which 
the	top-tier	entity	produced	and	sold	landfill	gas,	generating	tax	
credits for the production of fuel from a nonconventional source 
as provided in I.R.C. § 45K. An alternative energy development 
company	leased	from	landfill	owners	the	right	to	extract	methane	
gas	 from	 the	 landfill	 sites.	The	 top-tier	 entity	 leased	 these	
extraction rights from the development company in exchange 
for a gas sales agreement under which the company agreed 
to	purchase	(at	an	agreed-upon	price)	from	the	 top-tier	entity	
any methane extracted, provided that the entity must extract a 
minimum amount. Credits allegedly generated by this activity 
flowed	down	 to	 the	 investor	 partners.	 In	many	 cases	 the	 gas	
collected	from	the	landfills	was	not	of	energy-production	grade	
and	was	simply	flared	off.	In	a	Chief	Counsel	Advice	letter,	the	
IRS	ruled:	(1)	for	purposes	of	I.R.C.	§	45K,	a	“qualified	fuel”	
must be energy-production grade. Therefore, gas collected from 
landfills	must	 be	 energy-production	 grade,	 or	 pipeline	 grade	
methane in order for the sale of such gas to qualify for the I.R.C. 
§	45K	credit.	(2)	All	equipment	necessary	to	produce	energy-
production	grade	fuel	from	landfill	gas	must	have	been	placed	
in service by the applicable date in order for the gas produced to 
qualify	for	the	credit.	(3)	The	taxpayer	must	have	an	ownership	
interest	 in	 the	 equipment	 producing	 the	 landfill	 gas	 for	 the	
production	to	be	attributable	to	the	taxpayer.	(4)	A	sale	is	any	
transfer to an unrelated person, within the meaning of I.R.C. § 
45K(d)(7).	(5)	I.R.C.	§	53	does	not	permit	a	corporate	minimum	
tax credit carryover of an acquired C corporation to be used to 
financially	damaged	by	actions	taken	by	the	corporation.	The	IRS	
ruled that such payments did not create a second class of stock 
for purposes of the S corporation status. Ltr. rul. 201016040, 
Jan. 13, 2010.
 SUBSIDIARIES. The taxpayer corporation elected to be taxed 
as an S corporation and owned a subsidiary. The taxpayer failed 
to	timely	file	Form	8869,	Qualified	Subchapter	S	Election,	for	
the	subsidiary.		The	IRS	granted	an	extension	of	time	to	file	the	
election.  Ltr. rul. 201016013, Dec. 15, 2009. 
 SELF-EmPLOymENT. The taxpayer was employed as a 
truck driver. The taxpayer entered into an operating agreement 
with one shipper to haul shipment orders placed by the shipper’s 
customers. The court held that the taxpayer was an independent 
contractor and the amounts received for making deliveries were 
self-employment income to the taxpayer, based on the following 
factors	(1)	the	taxpayer	determined	which	and	when	deliveries	
would	be	made;	(2)	the	taxpayer	either	leased	or	owned	the	truck	
and	paid	for	maintaining	the	truck,	(3)	the	taxpayer	was	paid	a	
fixed	percentage	of	 the	gross	amount	billed	for	each	delivery,	
(4)	the	employment	agreement	stated	that	the	taxpayer	was	to	
be treated as an independent contractor and the taxpayer did 
not object to receiving Forms 1099 over several years which 
claimed	all	payments	as	non-wage	income,	and	(5)	the	taxpayer	
incurred substantial non-reimbursed expenses in performance of 
the	taxpayer’s	services.	The	decision	was	affirmed	in	a	decision	
designated as not for publication. Byers v. Comm’r, T.C. memo. 
2007-331, aff’d, 2010-1 u.S. Tax Cas. (CCH) ¶ 50,357 (8th 
Cir. 2010).
 TAX CrEDIT BONDS. The IRS has issued a notice 
addressing the new federal refundable tax credit subsidy option 
(also	 referred	 to	 as	 the	 direct	 payment	 subsidy	option)	 under	
I.R.C.	 §	 6431(f)	 	 for	 certain	 qualified	 tax	 credit	 bonds	under	
I.R.C. § 54A. The notice provides guidance on the refundable 
tax credit payment procedures for this option, required elections, 
information reporting, and certain other interim guidance. The 
notice also describes regulations that the IRS expects to issue. The 
IRS stated that, pending the promulgation and effective date of 
future administrative or regulatory guidance, the notice provides 
certain	interim	guidance	applicable	to	these	qualified	tax	credit	
bonds under I.R.C. § 54A and also to build America bonds under 
I.R.C.	§	54A(g)	on	which	taxpayers	may	rely.	Notice 2010-35, 
I.r.B. 2010-19.
 TAX rETurN PrEPArErS. The defendant was convicted 
of	aiding,	abetting	and	filing	false	returns.	The	court	held	that	
the	government	presented	sufficient	evidence	that	the	defendant	
personally	and	through	co-conspirators	filed	false	returns	using	
identification	of	incarcerated	persons.		The	court	also	held	that	
the estimate of tax loss exceeding $1 million was substantiated 
by calculating the total refunds claimed and dividing that 
number by one-half to account for the possibility that some of 
the returns were not fraudulent. The opinion is designated as not 
for publication.  united States v. Jordan, 2010-1 u.S. Tax Cas. 
(CCH) ¶ 50,350 (11th Cir. 2010).
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reduce the tax liability of shareholders of an S corporation that 
acquired the C corporation. CCA 201017043, Dec. 30, 2009.
 PENSION PLANS. For plans beginning in May 2010 for 
purposes of determining the full funding limitation under I.R.C. § 
412(c)(7),	the	30-year	Treasury	securities	annual	interest	rate	for	
this period is 4.40 percent, the corporate bond weighted average 
is 6.37 percent, and the 90 percent to 100 percent permissible 
range is 5.73 percent to 6.37 percent.  Notice 2010-40, I.r.B. 
2010-21.
 PArTNErSHIPS
 ADMINISTRATIVE ADJUSTMENTS. The taxpayer was a 
partnership which sold partnership property. The partnership 
overstated the partnership’s basis in the property, resulting in 
an understatement of taxable income from the sale. More than 
three	years	 and	 less	 than	 six	years	 after	 the	filing	of	 the	 tax	
return	for	the	year	of	the	sale,	the	IRS	filed	a	final	partnership	
administrative adjustment which resulted from a reduction of 
the partnership’s basis in the property sold. The taxpayer sought 
summary	judgment	because	the	FPAA	was	filed	more	than	three	
years	after	the	filing	of	the	return.	The	IRS	argued	that	the	six	
year limitation applied because the return understated taxable 
income. The court held that the six year limitation did not apply 
because the overstatement of basis was not an understatement 
of receipt of income. Intermountain Insurance Service of Vail, 
LLP v. Comm’r, T.C. Memo. 2009-195. After the decision was 
entered, the IRS issued proposed regulations that provided 
that “an understated amount of gross income resulting from an 
overstatement of unrecovered cost or other basis constitutes 
an omission from gross income for purposes of [I.R.C. §§ 
6229(c)(2)	 and	 6501(e)(1)(A)].”	The	 IRS	filed	 a	motion	 to	
vacate the decision based on the new regulations. The court held 
that	the	regulations	were	invalid	because	they	conflicted	with	
Colony, Inc. v. Comm’r, 357 U.S. 28, 33 (1958). Intermountain 
Insurance Service of Vail, LLP v. Comm’r, 134 T.C. No. 11 
(2010). 
 ELECTION TO ADJUST BASIS. A partner died during the 
tax year but the partnership inadvertently failed to make the 
I.R.C. § 754 election to adjust the basis of partnership property 
in the return for the tax year of the partner’s death. The IRS 
granted	the	partnership	an	extension	of	time	to	file	an	amended	
return with the election. Ltr. rul. 201017034, Jan. 21, 2010.
 S COrPOrATIONS
 SECOND CLASS OF STOCK. The taxpayer S corporation’s 
shareholder agreement provided for annual distributions to 
shareholders based on their pro rata share of the corporation’s 
income. Under another provision, the corporation would 
make another distribution if the corporation’s taxable income 
was increased due to post-return adjustments. The second 
distribution was also based on each shareholder’s pro rata share 
of the corporation’s income. The IRS ruled that the additional 
payment provision did not create a second class of stock such 
that the corporation would lose its S corporation status. Ltr. rul 
201017019, Jan. 15, 2010.
 An S corporation made payments to shareholders who were 
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Special Spring Sale
During may-June 2010, purchase the Principles of Agricultural Law for only $100 
postpaid (regularly $115) and receive your first update (August 2010) free.
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